STATE OF FLORI DA
Dl VI SI ON OF ADM NI STRATI VE HEARI NGS
JEW SH FAM LY HOVE CARE,
Petiti oner,
Case No. 97-6005

VS.

AGENCY FOR HEALTH CARE
ADM NI STRATI ON,

Respondent .

N N N N N N N N N N N

RECOMMVENDED CORDER

Pursuant to notice, a Section 120.57(1) hearing was held in
this case on May 1, 1998, by tel ephone conference call, before
Stuart M Lerner, a duly designated Adm nistrative Law Judge of
the Division of Adm nistrative Hearings.

APPEARANCES

For Petitioner: Jane B. Sunen, Adm nistrator
Jewi sh Fam |y Hone Care
5950 West QGakl and Par k Boul evard
Suite 209
Lauderhill, Florida 33313

For Respondent: Richard A Patterson, Esquire
Agency for Health Care Adm nistration
2727 Mahan Drive, Suite 3431
Fort Knox Building I1I1
Tal | ahassee, Florida 32308-5403

STATEMENT OF THE | SSUES

Whet her Petitioner's application for a certificate of need

shoul d be deenmed withdrawn from further review and consi derati on



for the reasons stated in the Agency for Health Care

Adm nistration's November 12, 1997, letter to Petitioner.



PRELI M NARY STATEMENT

By letter dated Novenber 12, 1997, the Agency for Health
Care Adm nistration (Agency) advised Petitioner of its intention
to deemw thdrawn from further review and consideration
Petitioner's application for a certificate of need authori zi ng
Petitioner's establishment of a Medicare-certified home health
agency. The letter (which was addressed to Petitioner's
admnistrator) read as foll ows:

I n accordance with the provisions of Section
408. 037 and 408.039(3), Florida Statutes, you
were given until Novenmber 10, 1997, to
respond satisfactorily to the om ssions noted
in the correspondence fromthis office dated
Cctober 9, 1997, relative to your proposal on
behal f of Jewi sh Fam |y Honme Care to
establish a Medicare certified home health
agency to be located in Broward County,
District 10.

Because of your failure to submt the correct
CON filing fee in accordance with Chapter
59C-1.008(3)(b)2, Florida Adm nistrative Code
and an audited financial statenent of the
applicant in accordance wth Chapter 59C
1.008(5)(c)1-3, Florida Adm ni strative Code,
and Section 408.037(1)(c), Florida Statutes,
your application is deened inconplete and

wi thdrawn fromfurther review Specifically,
the correct filing fee is $5,662.25 based on
a total project cost subject to a fee of

$44, 150 ($5,000 plus .015 of each dollar of

t he proposed expenditure.) The total fee
submitted was $5,425. Wth regard to the
required financial statements, a profit and

| oss statenment does not constitute an audited
financi al statenent.

You have the right to request an

adm ni strative hearing on this decision under
the provisions of Florida's Admi nistrative
Procedure Act, Chapter 120, Florida Statutes,
and under Agency Rule 59C-1.010, Florida



Adm ni strative Code. A request for hearing,
if any, nust be in witing and nust be
actually received by this agency within 21
days of the first day of publication of
notice of withdrawal in the Florida

Adm ni strative Wekly. A request for hearing
must contain the information required in Rule
28-5.201, Florida Adm nistrative Code, and
must nmake reference to the "CON Action
Nunber" referred to in this letter. The
original and one copy of each request for
hearing may be filed with or maiiled to the
follow ng | ocation: Sam Power, Seni or
Attorney, Agency Cerk, Agency for Health
Care Adm nistration, Fort Knox Executive
Center, 2727 Mahan Drive, Building 3, Room
3426A, Tall ahassee, Florida 32308.

By letter dated Novenber 19, 1997, which read as foll ows,
Petitioner requested a hearing on the Agency's proposed action:

Under the provisions of Florida's

Adm ni strative Procedure Act, Chapter 120,
Florida Statutes, and under Agency Rule 59C
1. 010, Florida Adm nistrative Code, Jew sh
Fam |y Honme Care is requesting an

adm ni strative hearing pursuant to action
taken on CON Action Nunmber 8926.

Jewish Fam |y Honme Care will at the tine of

t he hearing present a check for $237.25
correcting the discrepancy in calculation for
the CONfiling fee.

Jewi sh Fam |y Honme Care will also, at the
time of the hearing, present an audited
financial statement for Jewish Famly Service
of Broward County of which Jewi sh Fam |y Hone
Care is a division. An audited financi al
statenent for Jewish Fam |y Honme Care is not
available at this tine due to the fiscal year
havi ng ended Septenber 30, 1997 and fi scal
year 1997 being Jewish Fam |y Honme Care's
first year in operation.

We | ook forward to hearing fromyour office
in the near future.



On Decenber 30, 1997, the Agency referred the natter to the
Division of Adm nistrative Hearings (D vision) for the assignnent
of a Division Adm nistrative Law Judge to conduct the
adm ni strative hearing that Petitioner had request ed.

As noted above, the hearing was held on May 1, 1998. Two
W tnesses testified at the hearing: Jane Sunen, Petitioner's
adm ni strator (who testified on behalf of Petitioner); and
Al berta Granger, a supervisory enployee with the Agency (who
testified on behalf of the Agency). |In addition to the testinony
of these two wtnesses, 13 exhibits (Petitioner's Exhibits 1 and
2 and AHCA Exhibits 1 through 11) were offered and received into
evi dence.

At the conclusion of the evidentiary portion of the hearing,
t he undersigned, on the record, advised the parties that the
deadline for filing proposed recommended orders was 20 days from
the date of the Division' s receipt of the transcript of the
hearing. The hearing transcript was filed with the Division on
June 1, 1998. On Monday, June 22, 1998, the Agency filed a
proposed recommended order, which the undersigned has carefully
considered. To date, Petitioner has not filed a proposed
recomrended order.

FI NDI NGS OF FACT

Based upon the evidence adduced at hearing and the record as

a whole, the follow ng findings of fact are made:



1. Petitioner is a division of Jewish Famly Service of
Broward County, which operates under the unbrella of the Jew sh
Federation of Broward County.

2. On August 1, 1997, Petitioner submtted to the Agency a
letter indicating its intent to seek a certificate of need
aut hori zing the establishnment of a Medicare-certified hone health
agency in Broward County.

3. By letter dated August 27, 1997, the Agency advi sed
Petitioner that Petitioner's letter of intent "had been accepted

for subm ssion of an application in the upcom ng review

cycle" and that the application filing deadline was Septenber 24,
1997. In its letter, the Agency provided the follow ng
addi ti onal advi senent:

The application filing fee is $5,000.00 plus

0.015 tines the total project cost up to a

maxi mum f ee of $22,000.00. The m nimum fee

for projects with no capital expenditure is

now $5, 000. 00. The non-refundable filing fee

shoul d be submtted with the application on

or before the application due date |isted

above [ Septenber 24, 1997].

4. Petitioner filed its application for a certificate of
need on Septenber 24, 1997.

5. The application indicated that the "project cost subject
to fee" (Schedule 1, Line 51, which excludes the base application
filing fee of $5,000.00) would be $44, 150. 00.

6. Acconpanying Petitioner's application, anong other

t hi ngs, was a check in the anmount of $5, 000.00 and an audited

financial statenment of Jewish Famly Service of Broward County



covering the fiscal year ending Septenber 30, 1995. No ot her
audited financial statenents were provided.

7. By letter dated October 9, 1997 (Agency's om ssions
letter), the Agency advised Petitioner that Petitioner had
submtted neither the "appropriate [filing] fee," nor the audited
financial statenent(s), "needed to inplenent formal review' of
Petitioner's application, and it requested that Petitioner cure
t hese deficiencies by providing the appropriate fee and by
furnishing "audited financial statenents of the applicant's nost
recent conplete fiscal year of operation," or, "[i]f the nost
recent fiscal year ended within 120 days prior to the application
filing deadline and the audited financial statenents [we]re not
yet available, [of] the prior fiscal year." In its om ssions
letter, the Agency issued Petitioner the follow ng warning:

Section 408.039, (1992 Supplenent to Florida
Statutes), requires that you file a response
to the attached om ssions with the agency and
t he appropriate health council by Novenber

10, 1997. Failure to file your witten
response to this office and the appropriate

| ocal health council by 5 p.m on that date
will result in your application being deened
w t hdrawn from consi deration, pursuant to
Rul e 59C-1. 010, Florida Adm nistrative Code.

8. Petitioner received the Agency's omi ssions letter on
Cct ober 14, 1997.

9. Petitioner submtted its response to the Agency's
om ssions letter on Novenber 10, 1997. It provided the Agency

with a check in the anobunt of $425.00 and financial statenments

and reports (including a profit and | oss statenent covering the



period starting Cctober 1996 and endi ng Septenber 1997) that were
not audited. In a cover letter, Petitioner explained that, "[a]t
this time, there is no conplete financial audit for Jewish Fam |y
Home Care, since its first fiscal year just ended on Septenber

30, 1997."

10. On Novenber 12, 1997, the Agency sent a letter to
Petitioner advising that, "[Db]ecause of [Petitioner's] failure to
submt the correct CONfiling fee in accordance with Chapter 59C
1.008(3)(b)2., Florida Adm nistrative Code and an audited
financial statenment of the applicant in accordance with Chapter
59C-1.008(5)(c)1.-3., Florida Adm nistrative Code, and Section
408.037(1)(c), Florida Statutes, [Petitioner's] application
[ wul d be] deened inconplete and withdrawn fromfurther review"

11. Petitioner thereafter requested an adm nistrative
hearing on the matter.

CONCLUSI ONS OF LAW

12. Sections 408.031 through 408. 045, Florida Statutes,
contain the "Health Facility and Services Devel opnment Act" (Act).
Section 408.031, Florida Statutes.

13. Section 408.034(1), Florida Statutes, of the Act
desi gnates the Agency "as the single state agency to issue,
revoke, or deny certificates of need and to issue, revoke, or
deny exenptions fromcertificate-of-need review in accordance
with the district plans, the statew de health plan, and present

and future federal and state statutes."”



14. A "certificate of need," as that termis used in the
Act, is defined in Section 408.032(3), Florida Statutes, as "a
witten statenent issued by the agency evidencing community need
for a new, converted, expanded, or otherw se significantly
nodi fied health care facility, health service, or hospice."

15. Wth certain exceptions not applicable to the instant
case, an application for a certificate of need nust be filed with
t he Agency before a Medicare-certified hone health agency may be
established. Section 408.036(1)(e), Florida Statutes. These
applications are subject to conparative review

16. "An application for a certificate of need nust
contain . . . [a]n audited financial statement of the applicant."
Section 408.037(1)(c), Florida Statutes. "The audited financi al
statenent of the applicant nust be for the nbst current fiscal
year. |If the nost recent fiscal year ended within 120 days prior
to the application filing deadline and the audited financi al
statenents are not yet available, then the prior fiscal year wll
be considered the nost recent.” Rule 59C- 1.008(5)(c)1, Florida
Adnministrative Code.* If the applicant is an existing health
care facility, audited financial statenents of the two nost
recent consecutive fiscal years nust be provided.

Section 408.037(1)(c), Florida Statutes; Rule 59C 1.008(5)(c)2,
Florida Adm nistrative Code. "Only audited financial statenents
of the applicant will be accepted. Audited financial statenents

of any part of the applicant, including but not limted to



subsidiaries, divisions, specific facilities or cost centers,
will not qualify as an audit of the applicant. Nor shall the
audi ted financial statenents of the applicant's parent
corporation qualify as an audit of the applicant.” Rule 59C
1.008(5)(c)3, Florida Adm ni strative Code.

17. An application for a certificate of need nust al so be
acconpani ed by the correct application filing fee. Rule 59C
1.008(5), Florida Adm nistrative Code. The anobunt of the fee is
to be calculated as follows:

(1) A mninmum base fee of $5,000.

(2) In addition to the base fee of $5, 000,

0. 015 of each dollar of proposed expenditure,

except that a fee may not exceed $22, 000.
Section 408.038, Florida Statutes. "For the sole purpose of
calculating the application fee, the proposed expenditure
includes only the itens of cost contributing to capital
expendi tures of the proposed project.” Rule 59C-1.008(3)(a),
Fl orida Adm nistrative Code.

18. An application not acconpanied by at |east the "m ni num
base fee" will not be accepted by the Agency. Rule 59C
1.008(3)(a), Florida Adm nistrative Code.

19. Agency staff nust determne, within 15 days after the
expiration of the application filing deadline, whether an
application is conplete and acconpani ed by the correct filing
fee. If the application is inconplete or if the anount tendered

is insufficient to cover the filing fee, Agency staff nust, in

10



witing, so notify the applicant and request that any
deficiencies be cured. Pursuant to Section 408.039(3)(a),
Florida Statutes, "the staff may nake only one such request" and
"[1]f the requested information is not filed with the [Agency]
within 21 days of the receipt of the staff's request, the
application shall be deened inconplete and deened w t hdrawn from
consideration.” Rule 59C-1.008(3)(b)2, Florida Adm nistrative
Code, simlarly provides that, where an applicant has submtted
t he base fee of $5,000.00, but less than the full amount of the
total fee, "if the correct fee is not received by the agency
staff by the close of business on the pronul gated applicant

om ssions deadline, the application will be deened inconplete and
deened withdrawn fromfurther review " These nmandatory
provi si ons of Section 408.039(3)(a), Florida Statutes, and

Rul e 59C-1.008(3)(b)2, Florida Adm nistrative Code, may not be

di sregarded by the Agency. See Vantage Heal t hcare Corporation v.

Agency for Health Care Adm nistration, 687 So. 2d 306 (Fla. 1st

DCA 1997); NME Hospitals, Inc. v. Departnment of Health and

Rehabilitative Services, 492 So. 2d 379 (Fla. 1st DCA 1986).

20. The burden was on Petitioner at hearing to establish,
by a preponderance of the evidence, that it tinely submtted a

conplete application and the correct filing fee. See Departnent

of Banki ng and Fi nance v. Gsborne Stern and Conpany, 670 So. 2d

932, 934 (Fla. 1996); Pershing Industries, Inc. v. Departnent of

Banki ng and Finance, 591 So. 2d 991, 994 (Fla. 1st DCA 1991);

11



Department of Transportation v. J.WC. Conpany, Inc., 396 So. 2d

778, 787-88 (Fla. 1st DCA 1981); Section 120.57(1)(h), Florida
Statutes("Findings of fact shall be based on a preponderance of
t he evi dence, except in penal or licensure disciplinary
proceedi ngs or except as otherw se provided by statute.").

21. Petitioner did not neet its burden of proof. The
record evidence reveals that: Petitioner's application was
acconpani ed by neither the "audited financial statenment of the
applicant” required by Section 408.037(1)(c), Florida Statutes,
and Rul e 59C-1.008(5)(c), Florida Adm nistrative Code, nor the
full amount of the application filing fee required by
Section 408.038, Florida Statutes, and Rule 59C-1.008(3) and (5),
Fl ori da Adm nistrative Code; the Agency, in accordance with
Section 408.039(3)(a), Florida Statutes, requested Petitioner, in
writing, to cure these deficiencies by Novenber 10, 1997,
Petitioner received the Agency's witten request on Cctober 14,
1997, nore than 21 days prior to the Novenber 10, 1997, deadline
t he Agency established; and Petitioner failed to submt by the
Novenber 10, 1997, deadline either the required "audited
financial statenment of the applicant™ or the correct filing fee.
Under such circunstances, the Agency nmust foll ow the mandate of
Section 408.039(3)(a), Florida Statutes, and Chapter 59C
1.008(3)(b)2, Florida Adm nistrative Code, and (as it indicated

it would in its Novenber 12, 1997, letter to Petitioner) deem
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Petitioner's application to be inconplete and to have been
wi thdrawn fromfurther review and consi deration

RECOMVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is

RECOMVENDED t hat the Agency enter a final order taking the
action proposed in its Novenber 12, 1997, letter to Petitioner.

DONE AND ENTERED this 29th day of June, 1998, in

Tal | ahassee, Leon County, Florida.

STUART M LERNER

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847

Filed with the Cerk of the
Di vision of Adm nistrative Hearings
this 29th day of June, 1998.

ENDNOTE

! The Agency has "permt[ted] applicant's to file audited
financial statenents for a partial year, if that is how long they
have been in business."” Providence Hone Health Care v. Agency
for Health Care Adm nistration, AHCA Case No. 95-995- FO~- CON
(AHCA July 17, 1995) (Fi nal Order)

COPI ES FURNI SHED

Jane B. Sunen, Adm ni strator
Jewi sh Fam |y Honme Care

5950 West Gakl and Par k Boul evard
Suite 209

Lauderhill, Florida 33313
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Ri chard A, Patterson, Esquire

Agency for Health Care Adm nistration
2727 Mahan Drive, Suite 3431

Fort Knox Building 111

Tal | ahassee, Florida 32308-5403

R S. Power, Agency Cerk

Agency for Health Care Adm nistration
Fort Knox Building No. 3, Suite 3431
2727 Mahan Drive

Tal | ahassee, Florida 32308-5403

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions wthin 15
days fromthe date of this recommended order. Any exceptions to
this recormended order should be filed with the agency that w |
issue the final order in this case.

! The Agency has "permt[ted] applicant's to file audited
financial statenents for a partial year, if that is how long they
have been in business."” Providence Hone Health Care v. Agency
for Health Care Adm nistration, AHCA Case No. 95-995- FO~- CON
(AHCA July 17, 1995) (Fi nal Order)
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